
Extract from Hansard 
[COUNCIL — Thursday, 16 September 2021] 

 p4045b-4056a 
Hon Samantha Rowe; Hon Nick Goiran; Hon Dr Brian Walker 

 [1] 

CHILDREN AND COMMUNITY SERVICES AMENDMENT BILL 2021 
Committee 

Resumed from 15 September. The Deputy Chair of Committees (Hon Peter Foster) in the chair; Hon Samantha Rowe 
(Parliamentary Secretary) in charge of the bill. 
Clause 8: Section 8 amended — 
Progress was reported after the clause had been partly considered. 
Hon SAMANTHA ROWE: Where we left off yesterday was that Hon Nick Goiran had asked a question about 
the case to which he had referred, in which departmental officers had taken a baby to visit their father in prison. The 
department strengthened practice guidance following the review into that case, and following a jurisdictional scan 
of what other state and territories have in their practice guidance regarding prison visits. There is a hierarchy that 
now determines how child protection workers practice. Firstly, they must follow legislation—the act. Secondly, they 
are guided by the policies and procedures of the department in the Casework practice manual. Thirdly, they are 
assisted by management and senior staff in their district, inclusive of consultants like education officers and Aboriginal 
practice leaders. Fourthly, they make their best professional judgement based on their knowledge and experience, 
and all the information that is available to them at that moment in time. Rarely, if ever, are important decisions like 
contact made by a caseworker in isolation of their line manager. It is more common that a decision is reached based 
on a broad range of consultations, including with professionals, family and other key stakeholders. 
Hon NICK GOIRAN: With regard to this strengthened practice guidance and the hierarchy, is there a document 
that can be tabled that reflects this updated practice? 
Hon SAMANTHA ROWE: I am advised that there is not an actual document. 
Hon NICK GOIRAN: Perhaps I might assist. I understood that there had been some change as a result of this case. 
I imagine that the change has been documented somewhere, so perhaps that documented change could be identified 
and, if possible, tabled. 
Hon SAMANTHA ROWE: I am advised that we can provide that to the honourable member at a later stage. 
Hon NICK GOIRAN: While we are talking about matters that can be provided at a later stage, is there any update 
on the updated consultation summary document? The other matter that I think was being worked on was the status 
of the three on-hold recommendations from the statutory review. 
Hon SAMANTHA ROWE: I am advised that an update on the three recommendations, which are non-legislative, 
can be provided to the member outside of this process, as can the updated consultation document. 
Hon NICK GOIRAN: A couple of things flow from that. One is that I would like an indication of when that is going 
to be done. I can understand that those involved perhaps want a little time. We are not sitting for the next three weeks, 
but no doubt those involved in the minister’s office and the department will be busy as the other place undertakes 
its analysis of the budget next week, so I can understand that they might want a little time to prepare information 
about the three recommendations that are on hold before providing it. I agree that that does not need to be provided 
for the purposes of this bill, but could I still have some indication of when it is anticipated that it will be provided? 
That is the first thing. The second point is that it would be highly desirable to have the consultation document for the 
purposes of this debate. The parliamentary secretary might recall that I mentioned yesterday that my purpose was 
to identify whether any stakeholders who were consulted over that period remain dissatisfied with any elements 
or clauses of the bill so that we could identify and simply focus on those clauses rather than going through a more 
laborious analysis and scrutiny of the bill. Although I can understand that some time is requested in which to provide 
information on the three recommendations that are on hold, I strongly encourage that the consultation summary be 
provided at the earliest possible opportunity. 

Hon SAMANTHA ROWE: I am advised that we can provide before the next sitting of this place an update on 
who was consulted. 

Hon NICK GOIRAN: I thank the parliamentary secretary; I think that will be most useful. We will use our best 
endeavours to get what we can done this afternoon—ideally, the entire bill—but if we do not manage to complete it, 
that would certainly expedite things on the next occasion. Would it also be possible to be provided before the next 
sitting with an update on the three statutory recommendations that have been placed on hold? 

Hon SAMANTHA ROWE: I am advised that because they are not directly related to this piece of legislation, that 
piece of work will be done once we have completed the committee process. 

Hon NICK GOIRAN: I ask the parliamentary secretary to help me understand that. That piece of work on the 
three non-legislative recommendations that are on hold, which I understand to be recommendations 1, 2(a) and 4 
dealing with Aboriginal representation on the cross-sector panel, the cross-sector carer assessment framework 
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and community sector compliance with carer assessment standards in regulation 4, can be done—that is, an update 
or explanation can be provided of why they are on hold. I did not quite catch the end part. When exactly will 
that be done? 

Hon SAMANTHA ROWE: I am advised that we do not have a date for when that will be completed, but we can 
keep the honourable member up to date. 

Hon NICK GOIRAN: Maybe just to tie off this loose thread, I will ask this: is this the type of matter that could 
be provided if a question without notice were asked, or would more notice and more resources be required and 
would it therefore need to be provided on notice? 

Hon SAMANTHA ROWE: I am advised that it can be given to the member once it is ready, but there is no sort 
of time frame for that. 

Hon NICK GOIRAN: That is perhaps the only obtuse answer I have had so far in the course of the Committee of 
the Whole House process. For the purposes of my notes, I will simply make a note that it will be provided by the 
government in the fullness of time, and we can explore that on another occasion. The department’s strengthened 
practice guidance can apparently be tabled. When might that be able to be provided? 

Hon SAMANTHA ROWE: I am advised that the Casework practice manual can be provided to the honourable 
member within a couple of weeks. 

Hon NICK GOIRAN: The parliamentary secretary will recall that I was concerned yesterday about the insertion of 
“develop” in this clause. At the moment, there is an expectation that contact will be maintained, and the parliamentary 
secretary helpfully provided an explanation of why this new concept of developing contact has been added. The 
parliamentary secretary will recall that I wanted to be satisfied that by doing this we will not exacerbate the set of 
circumstances that occurred in the case I referred to yesterday. The parliamentary secretary has essentially indicated 
this afternoon that strengthened practice guidance now exists, and that the hierarchy and relevant extract will be 
provided in a couple of weeks. In that explanation, the parliamentary secretary indicated that such instances would 
rarely occur without some form of interaction with the line manager. Was the line manager involved in the case that 
I referred to yesterday? 

Hon SAMANTHA ROWE: Honourable member, I am not in a position to discuss that case during this process. 

Hon NICK GOIRAN: Is that because of any legislative or confidentiality barriers, or is it just because that information 
is not readily available this afternoon? 

Hon SAMANTHA ROWE: It is because it is not related directly to the bill. 

Hon NICK GOIRAN: I do not agree with that. Clause 8 seeks to insert a new concept, not just of maintaining 
contact, but we are saying to Department for Child Protection and Family Support workers, “We want you to take 
into account not just the maintenance of contact with the parents, but also the developing of the relationship.” There 
are many circumstances in which we might think that is appropriate; indeed, yesterday the parliamentary secretary 
gave the example of a situation in which there might have been no contact, and that is why there needs to be an 
aspiration to develop that contact. In the absence of what we know about the enhanced or strengthened practice 
guidance, this type of language might lend itself to a child protection worker facilitating the very type of contact 
that was, in my view, inappropriate two years ago, with the murderer in jail. 

The parliamentary secretary indicated in her response that, essentially—I am paraphrasing—we do not need to be 
too concerned about that because there is a strengthened, enhanced practice guideline. She mentioned that there is 
a hierarchy and that the first part of the hierarchy is legislation. In other words, clause 8, which is before us at the 
moment, is one of the top elements of the hierarchy that is supposed to give us some confidence that this incident 
that happened two years ago no longer needs to be a point of concern. I am trying to test how that works in practice. 
The parliamentary secretary explained earlier that these decisions are rarely made without the line manager. It 
would assist me to know whether or not, in the case that caused this concern in the first place, the line manager 
was involved. If the line manager was involved, it does not provide much confidence because one of the safeguards 
is, supposedly, “Well, don’t worry about it, because the line manager will be involved.” I think there is a direct 
intersection between that case and this provision. If the explanation as to why that information cannot be provided 
today is that it is considered to not be relevant to clause 8, I respectfully disagree. I ask for some consideration 
to be given, if the information is available this afternoon. If it is not available this afternoon—we simply do not 
know whether or not the line manager was involved—that is fine; we can move on and I can perhaps pursue that 
in another forum. 

Hon SAMANTHA ROWE: I am advised that the legislation provides a framework for guiding decision-making 
based on policy and professional judgement in individual cases. It is not appropriate for us to go into detail on 
individual cases during the Committee of the Whole. 



Extract from Hansard 
[COUNCIL — Thursday, 16 September 2021] 

 p4045b-4056a 
Hon Samantha Rowe; Hon Nick Goiran; Hon Dr Brian Walker 

 [3] 

Hon NICK GOIRAN: With regard to the different factors that need to be taken into account under this hierarchy, 
it starts with legislation. The workers look at the manual, then look for some assistance from management, and then 
use their best judgement. In what circumstances would the child’s wishes not be taken into account when making 
decisions about developing contact with the parents? 

Hon SAMANTHA ROWE: I am advised that child participation comes under clause 10. That covers the child’s 
wishes and views, which are obviously very important and are always considered in these decisions. 

Hon NICK GOIRAN: They are always considered in these decisions. 

Hon Samantha Rowe: Subject to the child’s maturity. 

Hon NICK GOIRAN: That takes us to my original question: under what circumstances are a child’s wishes not 
taken into account when making decisions about developing contact? Is the child’s maturity the only factor? If the 
answer to that is yes, what guides the maturity of the child? I can appreciate that not every six-year-old child is the 
same as another, but what types of factors are taken into account, and is there some guidance taken by age, and what 
might that be? 

Hon SAMANTHA ROWE: I am advised that there is no hard-and-fast rule in terms of age; it is determined on 
a case-by-case basis, and on how old the child is. 

Hon NICK GOIRAN: I am trying to get some rough guidance. An infant plainly would not qualify. 

Hon Samantha Rowe: Correct. 

Hon NICK GOIRAN: At what point do caseworkers start to say, “We now need to give this some serious 
consideration”? We are moving into a grey area. We know that at six months of age, we are not taking a child’s 
wishes into account because they are not mature enough to be able to do so. But might that apply at the ages of 
two, four or six? I would like some form of rough guidance. The caseworkers must have some guidance, because 
there must be some threshold level at which they must first consider this matter.  

Hon SAMANTHA ROWE: I am advised that if the child is able to express their wishes, those wishes are taken 
into account. 

Clause put and passed. 

Clause 9: Section 9 amended — 
Hon NICK GOIRAN: Section 7 of the act provides that the paramount considerations are the best interests of the 
child. It is times like this that we love amendment bills because they can get very complicated. 

Hon Alannah MacTiernan: They can help spin out the time. 

Hon NICK GOIRAN: Right on cue, the Minister for Regional Development enters the arena! Thank you, Minister 
for Regional Development! 
Clause 9 has three instructions in paragraphs (a) to (c). I draw the parliamentary secretary’s attention to instruction (c), 
in particular the insertion of proposed paragraph (gb), which states — 

the principle that objectives of planning for a placement arrangement for a child include, subject to protecting 
the child from harm and meeting the child’s needs, the following — 

(i) to place the child with a member of the child’s family; 
(ii)  to place the child with the child’s siblings … 
(iii) to place the child with a person who is willing and able to encourage and support the child to develop 

and maintain contact with the child’s parents, siblings and other members of the child’s family … 
The concept of “in the child’s best interests” appears to be a higher standard than “protecting the child from harm and 
meeting the child’s needs”. Recommendation 36 of the Statutory review of the Children and Community Services 
Act 2004, which formed the basis for this amendment at proposed section 9(gb)(i), has the higher requirement, 
“as determined to be appropriate and in the best interests of the child”. If the parliamentary secretary can gather the 
argument, we are talking about two standards here: the best interests of the child, and the notion of protecting from 
harm and meeting the child’s needs. Recommendation 36 of the statutory review seems to recommend the higher 
standard, yet this one seems to be watered down. What is the explanation for that? 
Hon SAMANTHA ROWE: I am advised that the best interest principle under section 7 of the act trumps all the 
other principles, so it is given paramount consideration. 
Hon NICK GOIRAN: I agree that that is the case. If we keep that in mind, the statutory review specifically refers, 
with the same language, to “in the best interests of the child”, my question is: why at this clause will we lessen the 
standard by referring to “protecting them from harm and meeting a child’s needs”? It seems odd to now introduce 
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this lesser standard. I absolutely agree that the higher standard trumps everything and is the umbrella standard, but 
why has a decision been made to deviate from the language in recommendation 36 by using language that, at least 
on the face of it, appears to dilute the standard? 
Hon SAMANTHA ROWE: I am advised that it is not a lesser standard. 
Hon NICK GOIRAN: In other words, “protecting them from harm and meeting the child’s needs” is in accord with 
the “child’s best interests”, but that is very specific, whereas the other standard is broader. I still do not appreciate 
why we are narrowing the standard, which may be a better way of describing it rather than calling it a lesser standard. 
It seems to have been narrowed so that it is not as broad as what is in recommendation 36. 
That said, I note that the document entitled Children and Community Services Amendment Bill 2019: implementation 
of review recommendations, which has been provided by the minister’s office, indicates that recommendation 36 
of the statutory review has been implemented in a number of sections. Thankfully, there is a blue bill on this matter, 
and some of those sections include proposed sections 9(g), 9(gb)(i) and 143A(4). Recommendation 36 of the 
statutory review states — 

The Act should contain a new principle that, if a child is removed from the child’s family, arrangements for 
the child’s long-term stability should be considered in accordance with the following order of preference, 
as determined to be appropriate and in the best interests of the child:  
(a) reunification with the child’s parent(s);  
(b) long-term care with other relatives;  
(c) long-term care with other appropriate persons. 

Is it the intention at recommendation 36 to ensure long-term stability of a child by, in order of preference, working 
towards reunification or by long-term placement with the family or long-term placement with another person? 
Hon SAMANTHA ROWE: I am advised that that is correct. 
Hon NICK GOIRAN: That being the case, how is that captured by the bill? 
Hon SAMANTHA ROWE: I am advised that it is a combination of proposed sections 9(g), 143A(4) and 9(gb)(i). 
It is a combination of all those.  
Hon NICK GOIRAN: I refer to my copy of the blue bill. Proposed section 9(g) states — 

the principle that planning for the care of a child who is in the CEO’s care should occur as soon as possible 
in order to promote long-term stability for the child and should, as soon as possible, include consideration 
of whether it is appropriate to work towards returning the child to the child’s parents; 

That is the first of the three principles. The second is found under proposed section 9(gb), which states — 
the principle that objectives of planning for a placement arrangement for a child include, subject to protecting 
the child from harm and meeting the child’s needs, the following — 

(i) to place the child with a member of the child’s family; 
I turn to the final principle that the parliamentary secretary referred to, which is found in proposed section 143A(4), 
which states — 

A proposal under section 143 for a protection order (time-limited) must — 
(a) outline proposed arrangements for working towards the child being returned to or placed with 

the child’s parents; or 
(b) if the CEO is of the opinion that such arrangements would be contrary to the best interests of the 

child or not practicable—contain an explanation of the reasons for the opinion. 
The order of preference is not clear in those three proposed sections. I am seeking confirmation on whether the 
order of preference is somehow captured by the bill. 
Hon SAMANTHA ROWE: I am advised that proposed sections 9(g) and 143A(4) are part of recommendation 36(a), 
reunification with the child’s parent or parents; proposed sections 9(gb)(i) and (ii) relates to recommendation 36(b), 
long-term care with other relatives; and proposed section 9(gb)(iii) relates to recommendation 36(c), long-term 
care with other appropriate persons. 
Hon NICK GOIRAN: I agree. How do we know that that is the order of preference? Those three things have been 
included in the legislation but the recommendation states that these things need to be considered in a certain order 
of preference. The person has to say that the top priority is (a), the second is (b) and the third is (c). I agree that all 
three elements are captured in different parts of the bill, but it does not look like there is a new principle. 
Recommendation 36 says that the act should contain a new principle, so it is like a direction, saying that if someone 
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is going to be in a situation, matters should be considered in a particular order of preference. That mechanism, if you 
like, for an order of preference is not apparent in the bill but maybe it is hidden in a clause to which the parliamentary 
secretary can draw my attention. 
Hon SAMANTHA ROWE: I am advised that the way it is set out is the way that parliamentary counsel put it 
together. The actual explanation will be in the policy in practice—the care practice manual. 
Hon NICK GOIRAN: I will make a comment—it is not a question—and then we can move off this clause. I make 
the observation that that is not what recommendation 36 stated. Recommendation 36 says that the act should contain 
a new principle. It goes on to say that certain things “should be considered in accordance with the following order 
of preference”. I accept that we are being told that it will be in the manual, but that is not the act. Despite the fact 
that, as I said, the statutory review says that it should be enshrined and elevated into legislation, it will be found in 
a practice manual. That is not what recommendation 36 states. That said, in order to facilitate some progress, at 
least we can be satisfied that it is the government’s and the department’s intention for the consideration to be in the 
order of preference, as set out in recommendation 36. It is not apparent to me why that has not been elevated into 
the act in the bill before us, as recommended. 
Clause put and passed. 
Clause 10 put and passed. 
Clause 11: Section 12 amended — 
Hon NICK GOIRAN: I have two topics to cover under clause 11, which seeks to amend section 12. The first is the 
requirement to develop a connection to Aboriginal culture and traditions. Under clause 11(2), we are seeking to 
delete from section 12(2) the existing paragraph (d) and insert a new paragraph (d), which includes subparagraph (ii), 
which states — 

is responsive to the cultural support needs of the child and is willing and able to encourage and support the 
child to develop and maintain a connection with the culture and traditions of the child’s family or community; 

In what circumstances would a person, who is not an Aboriginal or Torres Strait Islander, be required to support 
a child to develop a connection with the culture and traditions of the child’s family or community? 
Hon SAMANTHA ROWE: I am advised that it would have to occur in every circumstance. 
Hon NICK GOIRAN: The question that follows is: what support does the department offer to enable those particular 
carers, who are not Aboriginal or Torres Strait Islander, to be able to do this? 
Hon SAMANTHA ROWE: I am advised that training and programs are provided for foster carers.  
Hon NICK GOIRAN: With respect to this clause, it states on page 5 of the explanatory memorandum — 

With the geographical size and cultural diversity of Western Australia, current paragraph (c) can result in 
an Aboriginal child being placed with an Aboriginal person with very different cultural traditions at 
opposite ends of the state and far from the child’s family and community. 

In recognition of that, I refer to clause 11(2)(c) and (e) on page 11 of the bill. At line 3 we find proposed paragraph (c) 
and at line 18 we find proposed paragraph (e). My question is: given the diversity of cultural traditions across the 
state, why is there no requirement in this clause for an Aboriginal person to be responsive to the cultural needs of the 
child or to support a connection to the child’s culture and traditions? 
Hon SAMANTHA ROWE: I am advised that every Aboriginal child will have to have a cultural support plan. 
That is dealt with in clause 15. Regardless of whether a carer is Aboriginal or non-Aboriginal, a cultural support plan 
will have to be in place. 

Hon NICK GOIRAN: There are three categories on page 11—proposed paragraphs (c), (d) and (e). Why are we 
inserting a requirement about being responsive to the cultural support needs in proposed paragraphs (d) and (e) but 
not in proposed paragraph (c)? 

Hon SAMANTHA ROWE: I am advised that the amendments are consistent with section 12(2)(d). There is an 
assumption that Aboriginal people will be supportive of those cultural needs. 

Hon NICK GOIRAN: That is right, which takes me to the point in the explanatory memorandum that says — 

With the geographical size and cultural diversity of Western Australia, … can result in an Aboriginal child 
being placed with an Aboriginal person with very different cultural traditions at opposite ends of the state 
and far from the child’s family and community. 

That is the issue that I am trying to address here—recognising that a child might be with an Aboriginal family with 
very different cultural traditions. Is there an expectation that, notwithstanding that, they will still need to be—to use 
the language of the bill—“responsive to the cultural support needs of the child”? If that is the case, how is that made 
clear in the bill, because that general assumption is certainly not found in the legislation that I can find? 
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Hon SAMANTHA ROWE: I am advised that it is expressed in the bill at clauses 37 and 39. With cultural support 
plans, input will have to come from not only the family, but also future Aboriginal organisations and Aboriginal 
practice leaders from the department. It is also in proposed section 9(ga)(iii). 

Hon NICK GOIRAN: I will make this observation and then move on to the next clause. I do not find that response 
persuasive because if that were true, there would be no need for the express provisions otherwise provided at 
proposed section 12(2)(d) and (e) on page 11 of the bill. Proposed section 12(2)(d)(ii) goes out of the way to say 
that the person needs to be — 

willing and able to encourage and support the child to develop and maintain a connection with the culture 
and traditions of the child’s family or community; 

Yet it does not say that in proposed section 12(2)(c). It was indicated earlier that it is assumed that there will be 
a willingness to do so, but given the geographical diversity and cultural diversity in Western Australia, that may not 
necessarily be the case. If the explanation that is then found in other areas, such as the participation and cultural 
support plan, was the substantive reason, there would be no need for those other parts. But I think we have examined 
that sufficiently. At this point I encourage the reviewers and department to give express consideration to this point 
in the next review, because inevitably these matters will come up for further consideration. 

Clause put and passed. 

Clause 12: Section 13 amended — 

Hon NICK GOIRAN: This clause uses the phrase “Aboriginal people and Torres Strait Islanders”. I seek clarification 
as to the context in which it is intended to be used. It appears there are three scenarios. We are looking here at the 
rights of Aboriginal people and Torres Strait Islanders and I am trying to identify whether those rights intended to be 
collective or individual. Is it intended that they have a right to participate as individual Aboriginal parents over their 
children, is it intended to be the rights of individual Aboriginal communities over the children in their communities, 
or is it intended to be the rights of an Aboriginal population group over Aboriginal children? 

Hon SAMANTHA ROWE: I am advised that it is a combination of those. 

Hon NICK GOIRAN: If it is a combination, whose rights outweigh the others? Would the rights of individual 
Aboriginal parents, relative to their children, outweigh the rights of their Aboriginal community or the Aboriginal 
population group over those same children? 

Hon SAMANTHA ROWE: I am advised that in an individual case the views of the parents and the views of the 
child would be taken into account. 

Hon NICK GOIRAN: We know they will be taken into account, but which rights outweigh the other? Do the rights 
of the individual Aboriginal parents, relative to their children, outweigh the rights of the Aboriginal community or 
the Aboriginal population group? 

Hon SAMANTHA ROWE: I am advised that is generally the case, but it depends on the individual circumstances. 

Hon NICK GOIRAN: To be clear—I am happy to take the answer by interjection—generally speaking, do the 
rights of individual Aboriginal parents, relative to their children, outweigh the rights of the Aboriginal community 
or the Aboriginal population group? 

Hon Samantha Rowe: Yes. 
Hon NICK GOIRAN: Okay. What happens when an individual is estranged from their Aboriginal family or 
community and they do not want that community involved in decisions about their child? Is that then taken into 
account, keeping in mind what we discussed a moment ago about that general principle? 
Hon SAMANTHA ROWE: I am advised that any decision that is made has to be with the best interests of the child 
at heart, so that outweighs everything else. 
Hon NICK GOIRAN: We agree. I think it is under section 7 of the act that the paramount consideration is what 
is in the best interests of the child. That is the umbrella consideration. My question is: if an individual is estranged 
from their Aboriginal family or community and their view is that they do not want that community involved in any 
of the decisions about their child, will that be taken into account? 
Hon SAMANTHA ROWE: It would depend. It would be taken into account, but it would depend on what was 
in the best interests of the child. 
Hon NICK GOIRAN: If I can interpret what the parliamentary secretary is saying: it will be heard, but it does 
not necessarily mean that there will be agreement. The person might be estranged from the Aboriginal family and 
community and express that they do not want the community involved in the decision. That view that they express, 
and their right to express that, will be taken into account but it may not necessarily be agreed to. 
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Hon SAMANTHA ROWE: It would depend on the case, yes. 
Hon NICK GOIRAN: I close consideration of clause 12 by making this observation. I refer to the situation 
I talked about earlier when the department decided two years ago to take a baby into prison to visit the father who 
had murdered the mother. If the department had actually spoken to the family, it would have realised that they did 
not want that to occur. Although I accept, as a matter of law, the department has to take into account the best interests 
of the child and that that is the paramount consideration, it beggars belief that the department could somehow consider 
that that was in the best interests of the child. As the parliamentary secretary has already pointed out this afternoon, 
the practice has changed since then and there is a new direction, and that will be tabled at some later stage. It would 
certainly be my ardent hope that if an individual who was estranged from their Aboriginal family or community said 
they did not want that community involved in decisions about their child, that would be given great consideration, 
although not absolute consideration. I am not saying that it needs to be the only consideration; I am saying that great 
weight ought to be given to that. Members can imagine the circumstances I have just raised and understand why 
people would get very agitated if their views were not taken into account. 
In concluding my remarks on this clause, I hope the practice that will develop as a result of this provision will give 
great weight to the consideration of an individual estranged in those circumstances, albeit I accept that it cannot 
possibly be an absolute because there also will be circumstances when the person who expresses that view might 
themselves be a perpetrator of some sort and, therefore, we would want to give very little consideration and weight 
to that view. However, as a general principle, I would like it to be given weight rather than just a response that it 
will have to be considered on a case-by-case basis. 
Clause put and passed. 
Clause 13 put and passed. 
Clause 14: Section 22 amended — 
Hon NICK GOIRAN: This clause refers to the powers of the chief executive officer. If I am not mistaken, it seems 
to me that a new power will be given to the chief executive officer to make requests of public authorities. When the 
CEO makes this request of a public authority, is it the case that the CEO can also request that a written response 
be given if the relevant officer for a public authority forms the opinion that they cannot comply with the request 
to provide assistance? 
Hon SAMANTHA ROWE: Yes, that is correct. 
Hon NICK GOIRAN: What parameters around this power will exist with respect to the reasonableness of the 
time frame within which the CEO makes the request? 
Hon SAMANTHA ROWE: I am advised that the department is working closely with other agencies to operationalise 
this particular amendment. The CEO letter to other public authorities would be a last resort option. 
Hon NICK GOIRAN: Okay. Is this one of those provisions that will commence six months from assent? 
Hon SAMANTHA ROWE: Yes. 
Hon NICK GOIRAN: Work will be done over the coming six months, as the parliamentary secretary says, to 
operationalise this particular provision. Is part of that an understanding between the CEO and the relevant public 
authorities as to what is considered to be a reasonable time frame in which to respond? 
Hon SAMANTHA ROWE: Yes. 
Hon NICK GOIRAN: This is a very interesting provision. We have here a situation in which the CEO of the 
Department of Communities can request a public authority to provide assistance with respect to a child in the 
CEO’s care; and, if the relevant officer for the public authority forms an opinion that they cannot comply with the 
request, for various reasons, they will be obliged to provide written reasons for their opinion. I make this observation: 
it is very interesting that, as a matter of law, one public servant will be able to ask another public servant to do 
something; and, if they say they cannot do it, they will have to give written reasons for their decision. Would it not 
be a tremendous thing if we had the same thing when it came to government providing information to Parliament—
that when the government says it cannot provide information, it should provide written reasons? Here we have public 
servants being entitled, as a matter of law, to these written reasons. I do not dissent from the importance of that, 
because we are talking about the CEO with responsibility for children in the care of the state. Nevertheless, I think 
that principle should be more widely applied. 
That said, parliamentary secretary, clause 14 refers to “a public authority prescribed by the regulations”. It strikes 
me that this is a new provision, so there would be no public authorities currently prescribed by the regulations. No 
doubt that is part of the work that will be done over the coming six months. Is there an indicative list of which 
public authorities are intended to be prescribed by the regulations? 
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Hon SAMANTHA ROWE: I am advised that the proposed agencies would be the Department of Education, the 
Department of Training and Workforce Development, the Department of Health, the Department of Justice, and 
the Department of Local Government, Sport and Cultural Industries; there may be some more. 
Hon Dr BRIAN WALKER: Just to follow up, I find this very interesting. In this clause, quite a number of rights 
and privileges are ascribed to the CEO and, indeed, the officers who are caring for the child. They are in loco parentis, 
I would imagine—they are caring for the child as though they were the parents themselves. Am I correct in that 
understanding? 
Hon SAMANTHA ROWE: Yes. 
Hon Dr BRIAN WALKER: Following on from that, we also see that the parents themselves have been subject 
to the law—the child has been taken away and is in care as a consequence of the parents’ failure to perform their 
duties. That seems to be, I would not say a punishment, but more a consequence of that. Is there on the other side 
anything similar in proscriptions or in consequences for the CEO or any other officers if they fail in their duties? 
Hon SAMANTHA ROWE: I am advised no, but the department does provide a range of support services within 
the framework of the act to support families. 
Hon Dr BRIAN WALKER: If I can carry on with that, this is actually, as we know, the sharp end of this; it is not 
just a theory. There is a case currently in the courts, so I cannot give any details about it, but a 15-year-old child 
in a psychotic, delusional state was removed from her home after alleging sexual assault from her father, who was 
then placed in prison. The six younger children who remained were traumatised. It was proven in court that the forces 
who had done this had lied. A child, who was in a psychotic, delusional state, was removed and was believed by 
the authorities. Her father, who was innocent, was subject to quite severe penalties, and the younger children still 
suffer psychological stress. The girl was then allowed, by the CEO, to roam profligately and have sex with any young 
male in the area. Nobody seems to have accrued any penalties for that. Is there any provision in this legislation for 
appropriate penalties to be prescribed for officers who fail in their duty of care for a child? 
Hon SAMANTHA ROWE: No. 
Clause put and passed. 
Clause 15: Section 22A inserted  — 
Hon NICK GOIRAN: This clause deals with the approval of Aboriginal or Torres Strait Islander representative 
organisations. The parliamentary secretary might remember that when we discussed the various commencement 
provisions during the debate on clause 2, this was a curious one; it is probably a standalone provision in the bill, 
as it does not, at the moment, have an intended start date. The reason for that, as I recall, is that the parliamentary 
secretary indicated that a pilot program will hopefully be established in the first half of next year and will run for 
a 12-month period. Noting that that is the intention for the first half of next year, is there an indicative list of the 
types of conditions that will need to be satisfied to achieve status as an ARO? 
Hon SAMANTHA ROWE: I am advised that there is not a list of conditions. That is being worked through. I can 
tell the honourable member that the Children and Community Services Regulations 2006 will be amended to provide 
approval criteria and other requirements relevant to ARO placement, consultation and cultural support planning. 
Regulations may provide, for example, that before approving an applicant as an ARO, the CEO must be satisfied 
that the applicant is an Aboriginal community–controlled organisation that provides service to, and is recognised 
by, the local Aboriginal community. Regulations may also provide that placement, consultation and participation 
in cultural support planning must occur with an ARO that has relevant knowledge of the child, the child’s family 
or the child’s community. They are just examples. 
Hon NICK GOIRAN: If the CEO grants ARO status, is there intended to be some form of mechanism in order 
to withdraw that status? 
Hon SAMANTHA ROWE: There will have to be something, yes. 
Hon NICK GOIRAN: Is the work that is to be done modelled on work that has been done elsewhere? 
Hon SAMANTHA ROWE: I am advised that it is informed by previous provisions under section 81. 
Hon NICK GOIRAN: I refer to the pilot program that will be established in the first half of next year. At some 
point, we are going to have approved AROs. At the beginning of next year, there is going to be a pilot program. What 
will be the official status of the organisations in the pilot? 
Hon SAMANTHA ROWE: I am advised that they will be procured under section 15. 
Hon NICK GOIRAN: Is that clause 15 of this bill? 
Hon SAMANTHA ROWE: I am advised that the minister will make more announcements on AROs in the future; 
it will be soon. 
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Hon NICK GOIRAN: What we know so far is that clause 15 has no firm commencement date, but that it will be some 
time after the pilot program. We know that the pilot program will begin in the first half of next year and is intended 
to run for about 12 months, so clause 15 may become law sometime at the beginning of 2023. My question is: how can 
the AROs have status under clause 15 of the bill during the pilot period if clause 15 has not yet commenced? 
Hon SAMANTHA ROWE: I am advised that they will still be able to operate under the legislation without clause 15 
being proclaimed, because they will fall under current section 81(c). 
Hon NICK GOIRAN: I thank the parliamentary secretary; I think that helps. This is the current section 81(c)? 
Hon Samantha Rowe: Yes. 
Hon NICK GOIRAN: Section 81 states, in part — 

Before making a placement arrangement in respect of an Aboriginal child or a Torres Strait Islander child 
the CEO must consult with at least one of the following — 

… 
(c) an Aboriginal or Torres Strait Islander agency that, in the opinion of the CEO, has relevant knowledge 

of the child, the child’s family or the child’s community. 
So one or more of those general agencies will be part of this pilot program, with a view to testing the arrangement 
and ultimately becoming an Aboriginal or Torres Strait Islander representative organisation. If that is the case, has 
funding been specifically allocated towards the pilot program? 
Hon SAMANTHA ROWE: I do not have that information here. 
Hon NICK GOIRAN: That does not stop us from passing clause 15, but it must be information that is readily in 
the knowledge of the department. The reason this clause is not being commenced is so that a pilot program can 
happen next year. Someone in the department must know the cost associated with that. Is that something that could 
be taken on notice, explored, and then provided at a later date? 
Hon SAMANTHA ROWE: I am advised that an announcement will be made in due course. 
Hon NICK GOIRAN: I am fascinated. The more we delve into clause 15, the more curious I am. I accept that in 
due course the minister will apparently reveal the mystery with regard to clause 15. I do not know why the pilot 
program needs to be as secretive as it is. My advice to the minister and her colleagues is to be prepared for this in 
the estimates hearings next week in the other place. It simply will not be acceptable to say that she still does not know 
the cost of the pilot program when one of the provisions in the bill before the Legislative Council will not commence 
until such time as the pilot program has happened. Nevertheless, it remains the case that, as at 16 September 2021, 
the Legislative Council of Western Australia has not been informed as to whether there is any funding available 
for the ARO pilot program. 
I have a final question on clause 15. I take the parliamentary secretary to the word “or” on line 8 of page 14. It seems 
to me that it should read “and”. Can the parliamentary secretary clarify whether it is the government’s intention 
for the CEO to have discretion as to whether the up-to-date list of Aboriginal or Torres Strait Islander representative 
organisations is made available for inspection by members of the public, free of charge, on the internet or otherwise, 
as the CEO considers appropriate? I would have thought it was intended to mean “and otherwise”, so that no matter 
what, as a minimum, the CEO will make sure that this information is available, free of charge, on the internet and 
otherwise, as the CEO considers appropriate. Can the parliamentary secretary clarify whether it is genuinely intended 
to be “or”; and, if so, what is the explanation for that? 
Hon SAMANTHA ROWE: I am advised that it is meant to be “or”. All the information is meant to be publicly 
and readily available; therefore, it would be on the internet. 
Hon NICK GOIRAN: Can I ask that that be considered? I think it is probably clear that we are not going to get 
through the entire bill this afternoon. Between now and the next sitting, could this provision be given specific 
consideration? Maybe it could be checked by parliamentary counsel; it may just be a drafting error. If that is the case, 
then certainly, on behalf of the opposition, I indicate that we will support any brief recommittal to fix that. It seems, 
at first glance, to be a drafting error; that seems to be consistent with the response that has just been provided—
that it is intended that the information will always be available, free of charge, on the internet. I just ask that that be 
considered. The parliamentary secretary does not even need to respond to that; I am just making an observation. In 
a different Parliament I would move an amendment at this point to delete “or” and insert “and”, but in the forty-first 
Parliament there is absolutely no point in doing such a thing. I just ask that that be considered by the government. 
Clause put and passed. 
Clause 16 put and passed. 
Clause 17: Section 28 amended — 
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Hon NICK GOIRAN: The proposed changes at clause 17 have their history in recommendations 48 and 49 of the 
statutory review. The explanatory memorandum states that the changes proposed by this clause address an oversight 
identified in practice. How was this oversight identified? 
Hon SAMANTHA ROWE: I am advised that it was identified by departmental lawyers. 
Clause put and passed. 
Clauses 18 to 20 put and passed. 
Clause 21: Section 39 amended — 
Hon NICK GOIRAN: Clause 21(3) sets out that proposed section 39(2B)(e) will only come into effect when the 
clause does. When is that intended? 
Hon SAMANTHA ROWE: It will be six months after royal assent. 
Clause put and passed. 
Clauses 22 to 24 put and passed. 
Clause 25: Section 44 amended — 
Hon NICK GOIRAN: Clause 25 deals with the proposed conditions of a proposed protection order. Is it usually 
the case that conditions are placed on special guardianship orders? 
Hon SAMANTHA ROWE: Yes, and it is one condition relating to contact. 
Hon NICK GOIRAN: There is one typical condition that is imposed. Is there a form of words that can be provided 
for that, or a document that sets out the typical condition?  
Hon SAMANTHA ROWE: I am advised, no; it will depend on the court order. 
Hon NICK GOIRAN: I am almost reluctant to ask the question, but I will ask it anyway, and I suspect the 
parliamentary secretary will need to take it on notice. It is unlikely the information will be readily available. How 
many special guardianship orders were sought in the last calendar year? If the information is not readily available, 
can it be provided at a later stage? 
Hon SAMANTHA ROWE: I am advised that it can be provided at a later stage. 
Hon NICK GOIRAN: If it is provided at a later stage, can the parliamentary secretary advise how many of them 
had this particular condition imposed? 
Hon SAMANTHA ROWE: I am advised that that information may not be recorded. 
Hon NICK GOIRAN: Can we conclude on the basis that if it is recorded, it might be provided? If it is not recorded, 
then that is regrettable. 
Clause put and passed. 
Clause 26: Section 50 amended — 
Hon NICK GOIRAN: We are dealing with the issue of supervision orders. Recommendation 50 of the statutory 
review appears to be relevant. It states — 

The Act should be amended to clearly allow protection orders … to contain a condition as to the parent 
with whom a child should live. 

This explanation is provided at page 135 of the statutory review, leading into the recommendation where it states — 
A protection order … enables the CEO to supervise the wellbeing of a child for the period of the protection 
order without assuming parental responsibility. A number of conditions can be placed on a protection 
order … to support parents to care for their child while under the supervision of the Department. 

It says further on — 
Although section 50(3) was originally intended to maintain the status quo in respect of a child’s living 
arrangements, the section has lacked clarity on whether the current wording allows for a condition which 
alters the living arrangements of a child in preference of one parent over another regardless of the pre-order 
arrangements. 

It says further on — 
The Review agreed that despite its original intent, enabling the Court to make a condition on a protection 
order … as to the parent with whom the child is to live, could be useful in family violence situations to 
support a protective parent and prevent the need to bring the child into the care of the CEO. 
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Is the parliamentary secretary in a position to advise who has been consulted on the drafting of clause 26, which 
arises from recommendation 50 and, specifically, whether any experts in the field of prevention of family and 
domestic violence have been consulted? 
Hon SAMANTHA ROWE: We do not have the information of who was consulted but there was a discussion, 
I believe, at the time of the review, and we believe family and domestic violence was discussed at that time. 
Hon NICK GOIRAN: Recommendation 50 at page 135, following that discussion and the review, states — 

The Act should be amended to clearly allow a protection order … to contain a condition as to the parent 
with whom a child should live. 

It should be amended to “clearly allow a protection order to contain a condition as to the parent with whom a child 
should live.” Clause 26(3) states — 

A protection order … may include a condition requiring the child to live with a specified parent of the child, 
but otherwise must not include a condition about — 

(a) the person or persons with whom the child is to live; or 
(b) who is to have responsibility for the day-to-day care, welfare and development of the child. 

The parliamentary secretary will see that it narrows the scope of the provision and it seems to again dilute what was 
originally said in recommendation 50. I can understand that some consultation occurred during the statutory review, 
which led to recommendation 50. I am trying to ascertain who was consulted, which resulted in clause 26 being 
a divergence to recommendation 50? 
Hon SAMANTHA ROWE: I am advised that the wording does not dilute the recommendation. I do not have 
who was consulted. 
Hon NICK GOIRAN: Is the data on the number of protection orders that have been obtained readily available? 
Hon SAMANTHA ROWE: I am advised that we do not have it right now but we can get it for the honourable member. 
Hon NICK GOIRAN: Yes, please; if the parliamentary secretary can. I am looking for the most recent available 
data on how many protection orders the department is currently managing? Can that be provided at a later stage? 
Can the parliamentary secretary also indicate whether it is possible to provide the number of supervision orders in 
place compared to other orders, such as until 18, time-limited, or special guardianship orders? 
Hon SAMANTHA ROWE: Yes. 
Clause put and passed. 
Clause 27: Section 61 amended — 
Hon NICK GOIRAN: Can the parliamentary secretary turn to clause 27(3) and the insertion of new subsection (2A). 
It appears to go beyond the recommendation of the statutory review. During a briefing, I think it was, or in subsequent 
information provided to the opposition, I was advised that clause 27(3), which looks to insert (2A), and clause 27(4)(a), 
are intended to implement recommendation 8 of the statutory review, which states — 

The Act should be amended to require the Department to demonstrate its application of the section 12 
placement-hierarchy in the section 61 and section 143 reports it must provide to the Children’s Court during 
protection proceedings, including the consultations under section 81 and other efforts it has made to make 
placements in accordance with the hierarchy. 

Clause 27(3) inserts (2A) and states — 
The Court must, in assessing the suitability of the proposed special guardian, have regard to the following 
as if the order were a placement arrangement — 

Is it correct that the matter is placed before the court rather than the department if we consider what is set out in 
recommendation 8, which requires that it be the department rather than the court? 
Hon SAMANTHA ROWE: I am advised that the department has to put a report that will address those issues 
before the court. 
Hon NICK GOIRAN: The report of the department will then give effect to recommendation 8, which will then 
be considered by the court under amended section 61. 
With regards to Aboriginal children, the reference in clause 27(3) and the insertion of proposed subsection (2A), 
which refers to the principles set out in section 12, will that prompt or create the need for a new assessment of 
available carers to be undertaken in terms of the placement principle hierarchy? 
Hon SAMANTHA ROWE: I am advised that it is unlikely. 
Hon NICK GOIRAN: Why is it unlikely? 
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Hon SAMANTHA ROWE: I am advised that the department would not apply for the orders unless it supported 
that special guardianship order. It would not apply for them if it was not happy to go ahead. 
Hon NICK GOIRAN: Is it only the department that can apply? 
Hon SAMANTHA ROWE: No. 
Hon NICK GOIRAN: What would happen in the scenario when the department is not the applicant? 
Hon SAMANTHA ROWE: I am advised that if a carer applies, the department still has to provide a report to the court. 
Hon NICK GOIRAN: The report that is provided by the department to the court when it is considering whether 
to make such an order will take into account, for an Aboriginal child or a Torres Strait Islander child, the principles 
set out in section 12, which takes me back to the original point as to whether that will then trigger the need for 
another assessment to be done by the available carers. We need to remember that there is the placement principle 
and the hierarchy. My concern is that if a potential carer was found, how does that upset this arrangement that 
people are applying for with respect to the special guardianship order? 
Hon SAMANTHA ROWE: I am advised that it is unlikely but there are a few circumstances in which it may 
be triggered. 
Hon NICK GOIRAN: I am concerned about this point. We pass these pieces of legislation; we sign them off and 
make our best endeavours, but those on the front line end up working with the legislation that we pass. When we 
say that something like this is unlikely, that may well be the case but when it occurs, that is when mayhem ensues. 
I do not want that to occur. I know that the government does not want there to be any mayhem in this situation 
either. Again, I ask those with overall carriage of this matter to give this particular issue further consideration. Maybe 
a form of words could be inserted at this point to make it clear that it is not the intention. That said, if it is the intention 
that a reassessment be carried out, that should also be made clear. I cannot imagine that would be the case because 
it would cause further stress to those involved. If we are sufficiently satisfied that there is not a set of circumstances 
in which that would be appropriate, I think it is important to say so. 
With respect to the enforcement of these conditions on the special guardianship orders, who has responsibility to 
ensure that the conditions are met?  
Hon SAMANTHA ROWE: I am advised that the parties to the proceedings have that responsibility. 
Hon NICK GOIRAN: One of the parties to the proceedings is the department. Is the department then responsible 
for overseeing that the conditions are met? 
Hon SAMANTHA ROWE: Honourable member, no. 
Committee interrupted, pursuant to standing orders. 
[Continued on page 4067.] 
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